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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Esrry Knox, Chairman
State Board of Gontrol
Austin, Texas

Gear 8irs
Opinion No. ©

You asked the opinic
the following guestions:

May the superintond
the mentally 111 arbitraril
thereto by a oourt and Jjury:

State hospital for
& patient committed

on or re-
. ot Control?

: prwldu in part that
¢ d-omrsc, upon recosmen~

attiole 3176 provides in part that the superin-
tendant shall have power: “To remove for good cause, with
the sonsent of the nrd. any ofricer, teacher or employs.

"
s & »

It is t0 be noted that, in the case of &disgcharg-
ing officers, teacheras, and employeas, the Boerd and the
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superintendent exercise a jcint authority under statute,
neithar can ect without the recommendation or consent of
the other. (See our Opinion No. 0-1857) But in the case
of discharging petients, the lLegislature did not thus oir~
cursoribe the suthority of the superintendent. Instead,
it empowered the superintendent to "dischargse patients”,
without conditioning the exercise of such euthotity upon
"the consent of the Board.,"

Obgerving the language used by the Legislature
in respect to the diasharge of officers and employees by
the superintendent, ee compared with that used in respect
to the discharge of petients by him, we are of opinion
that the lLegislature 4id not intend that the superintend-
ant must heve the permission of the Board to discharge
patients., \le believe it wae intended to confer upon the
superintandent the broad authority to discharge patients,
and that the power of the Board to discharge patients is
cumulative of that possessed by the superintendent, the
Bogrd's power in such respect being restricted by limit-
ing its exeroise to those instances where the superintend-
ont recommends the dlasocharge.

irf reason for such gonatruetion, independent of
the language of the statutes, nead be sesigned, we think
it is found in the nature of the power to be exsercised.
The supsrintendent of the institution is required to de
& gkilled physlician experienced in the treatmsnt of in~
sanity. .srtiole 3184. Whether a patient iz to be dims-
charged must be determined by an appraisal of his physical
and mental condition, with due regerd for his own welfsare
and that of the publie. Tiis is an issue which can de-
resclved effectlvely only from personasl observation of the
patient by a skilled physician experienced in the diegnosis
and treatment of mental diseases, In the ebsence of language
requiring such construction, we are not prepared to holad
that the Legislature intended that the Julgrent of the
superintendent in respect to this matter should be re-
viewsd by the Board, whose manifold duties do not permit
of personal obserwation of patients, and whose members are
not required to possess the qualifications necesassry to
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determine the guestion involved.

That the Legislature intended the power to dis-
charge potients to be exercised by the superintendsnt with-
out prior permission or approval of the Board is further
evidenced by the poiiocy expressed in Article 3193i, Vernon's
Hevised Civil Statutes, which expressly commits to the
superintendent alone the decision upon the question of al~
lowing inmates to leave the institution for temporary per-
{ods of shsance not exceeding twelve months, with additional
leave of absence at the sxpiration of such period to be
granted "by the superintendent or upon his recommendation“.
¥o sufficient resson appears why the legislature would have
conferred upon the superintendent the broad power to ellow
temporary absences without requiring the consent of the
Board thereto, while recuiring the ioard's consent to a
disaharge. ,

Your quegtion se to whetlier the superintendent
mey discharge & patient without permlission of the Board
is therefore answered in the affirmative. You asked whether
the superintendent may discharge & patient "arbitrarily”.
If you mean to inquirs whether the Legislature intsnded
that the superintendent should exeroise en unbridled d4is-
oretion to discheyge a patient without regard te his
physical or mental condition, the wolfare of the patient
~ and that of the public, we cuewer that no such power was
intended to be conferred., The statute contamplates that
the superintendents shall be veeted with discretion to de-
termine whether the coadition of the patient is such that
with due regard for his welfare and that of the pudlie he
mey be discharged from the institution. It is intended
that this disoretion will be exercised reasonably, rather
than arbitrarily. Lowever, ae in the case of avery public
officer to whom the exercise of en officiel discretion 1is
confided, there always exiats the power in the offiocer,
though not the right, to decide wrong es nell as right.
there & disgretion 1s gonfided to a publig officer, it ia
possidble that he mey eduse it. That he may sbuse 1t, however,
does not argue agsinst the existence of the muthority. %here
the decision of the officer is final, as here, the remedy
for abuse 0f discretion, or ardbitrary action, 1a removal of
the affending officer.

ey
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A court order is not e oondition precedent to
the discharge of a patient by the superintendent. No stat-
ute that we have beon able to £ind makes it so. The oon-
mitoent of a patient is not for punishment, but for treat-
ment, The order of ocommitment does not prescribe~~indeed,
the ¢court 1s not empowsred t¢ determine-~that-the person
shall be confined in the ingtitution for « definite period
of time, The period of confinement hinges upcn the physical
and mentsl condition of the patient; to the superinteadent
of the inatisution, as noted above, is committed by statute
the power of disecharge when, in his opinion, the econdition
of the patient warrants it. :

Yours iery truly
42 ATTORNXY OXKNERAL OF TRXAS
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